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Association Activities 


A STATED MEETING of the Association will be held on February 
13. The President and the Executive Committee are making 
every effort to enliven the stated meetings and use them as a 
vehicle to increase the active participation of the entire member- 
ship in the work of the Association. The agenda for the February 
meeting will include an informative and timely report by the 
Committee on Labor and Social Security Legislation on the 
principles of the Ball-Burton-Hatch labor disputes legislation, 
an interim report on the difficult problem of whether to require 
the resignation of judges who are candidates for non-judicial 
office, and other matters which the President discusses more 
fully in his letter in this issue of THE RECORD. 


o@o 
THE RECORD will be published monthly, except during the sum- 
mer months, with the primary purpose of keeping the member- 
ship informed on the Association’s many and varied activities. 
Each month the opening pages of THE RECORD will be devoted to 
short news items on the work of the committees, the entertain- 
ments planned and other items of current interest. In another 
section of the magazine will be found the complete formal reports 
of the committees. Only those reports will be published which are 
of general interest and outstanding importance. Publication of a 
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committee report in THE RECORD will constitute compliance with 
the requirements of advanced publication of reports to be acted 
on at the stated meetings of the Association. 

From time to time THE RECORD will publish short articles on 
topics of peculiar interest to the profession. The timely and 
thoughtful article on pending science legislation by Mr. Rueb- 
hausen in this issue is an example. It is not the thought of the 
Editorial Board that these article will be in any sense the sort 
of thing that is now published in law reviews. They will be shorter 
and more generalized treatments of subjects inherently interest- 
ing to the profession. The articles, of course, will represent the 
viewpoints of their authors and not necessarily that of the Associa- 
tion. 

Another regular feature of the magazine will be a page de- 
voted to the interests of the Association’s great law library. On 
this page will be found news as to recent accessions, descriptions 
from time to time of the rare books in the library’s collections, 
and reviews of outstanding new law books. 

_ Like any other publication of its kind THE RECORD will greatly 
benefit from the criticism and suggestions made by its readers, 
and the membership is cheerfully invited by the Editorial Board 
to make its wants known. 

For readers interested in typography THE RECORD is set on the 
linotype in Baskerville, an exceptionally handsome and readable 
type-face. 

o@eo 

On NoveMBER 13 the Association conferred an honorary mem- 
bership on Dr. H. V. Evatt, attorney general and minister for ex- 
ternal affairs of Australia. In making the presentation President 
Tweed said, ‘‘Already—and you are the youngest ever elected to 
honorary membership in our Association—your career represents 
the ideal of the Bar: lawyer, author, politician, judge, prosecutor 
and statesman, distinguished in each, not only by success, but, 
far more important, by an unswerving dedication of all your 
powers to the principles and the spirit of law and of justice for all 
men of all nations.” 
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Prior to the presentation of the honorary membership Dr. 
Evatt spoke on the subject of the bettering of the relationships 
between the United States and Australia. One of the most inter- 
esting features of the talk was the intimate glimpses Dr. Evatt 
gave of specific instances of cooperation between the statesmen 
and the soldiers of the two countries. Dr. Evatt concluded his talk 
with a plea for a continuation of the sort of cooperation that had 
worked so well during the war. 


°@o 


AT ITS MEETING on November go the Committee on City Courts 
heard reports from the chairman, Seymour J. Wilner, on three 
matters which the committee has had under study for the past 
year: the administration of the calendars in the court, the possi- 
bility of the use of pre-trial procedure, and legislation making 
mandatory the selection of lawyers in all future appointments of 
secretaries to the justices of the city court. It was decided that a 
continuing study be made of calendar delays with particular 
emphasis on calendar delay in commercial causes. It was in con- 
nection with the committee’s study of calendar delay that the 
possibility of using pre-trial procedure in the city courts was 
considered. The committee recommended in its last annual re- 
port that it would be worthwhile to establish a pre-trial procedure 
on an experimental basis in the New York county division of the 
court for commercial and equity cases. Conferences with the chief 
justice of the court, the secretary of the judicial council and other 
interested parties will be continued in the thought that the use 
of pre-trial should be given a test this year. 

The committee will again this year renew its recommendation 
to the legislature that secretaries to the justices of the city courts 
be required to be members of the bar. At the present time only 
one judge has a lawyer as his secretary. The committee points out 
that a secretary who has access to a judge’s chambers should be 
subject to the ethical standards that circumscribe the conduct of 
a lawyer as well as the obviously greater value to a judge of a 
secretary whose legal training has fitted him to assist the judge in 
his work. Last year the committee’s legislation was introduced 
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in both houses. In the Assembly the bill reached the floor but was 
defeated although it had the support of practically every bar asso- 
ciation in the city. It is hoped this year that the legislation will 
enlist the support necessary to secure its enactment. 


°@e 


On JANuARY 17 about one thousand members and their guests 
came to the Entertainment Committee’s first venture, the world 
premiere of The Two Mrs. Carrolls. Unfortunately the seating 
capacity of the auditorium is limited to seven hundred. To those 
who were unable to see the picture the Entertainment Commit- 
tee, through its chairman E. E. Watts, Jr., expresses its most sin- 
cere regret. 

On February 2 the committee will sponsor the first of its Satur- 
day Luncheons. The guests of the Association at the luncheon 
will be The Honorable Owen J. Roberts, former Justice of the 
Supreme Court of the United States, and Lieutenant Charles G. 
Bolte, the vigorous and able chairman of the American Veterans 
Committee. Following the luncheon Justice Roberts and Lieu- 
tenant Bolte will discuss the declaration of the Dublin Confer- 
ence of October 16, 1945. The work of the Dublin Conference 
has occasioned wide spread interest and the Association is fortu- 
nate in being able to hear two of the most prominent members 
of that conference discuss the issues now of such vital concern to 
all interested in creating effective international institutions. 

The Entertainment Committee has selected Sunday, February 
10 as the tentative date for a musicale featuring an interesting 
program by well-known artists. Full details will be made known 
to members of the Association in a special announcement. 

Other events scheduled are a second Saturday Luncheon in 
March which will be of special significance and an “Association 
Night” also scheduled for March. Details as to this latter event 
cannot now be released, but it is safe to note that it will revive 
for this Association, at least, one of the oldest traditions of the 
profession, the revels that were so colorful a part of the life of the 
Inns of Courts in the days when these associations of lawyers were 
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contributing so much to the whole cultural growth of Renais- 
sance England. 
o@e 


On JANUARY 7 the Committee on Law Reform, of which Barent 
Ten Eyck is chairman, held a dinner meeting in honor of Mr. 
Justice Henry Clay Greenberg, a former chairman of the commit- 
tee. Following the dinner the committee considered a full agenda 
of projects. Legislation on the following topics was discussed: 
impleader, multiple dwelling house leases, and derivative stock- 
holders’ actions. The committee also considered the problem of 
the requirement in the canons of judicial ethics that judges who 
are candidates for political office resign. This latter problem is 
presented fully in the formal reports of the committee to be found 
in subsequent pages of this issue of THE RECORD. The reports will 
be presented to the Association for action at the February stated 
meeting. 
o@o 


A CAREFULLY considered report of the Committee on Federal 
Legislation on bills pending before the congress dealing with the 
problem of presidential succession will be found in this issue of 
THE RECORD. Since President Truman is pressing for the enact- 
ment of a succession law the importance of these reports is ob- 
vious. The committee, it will be noted, does not favor a change in 
the present law at this time. John E. F. Wood, the chairman of the 
committee, has recently furnished the Advisory Committee on 
Rules of Civil Procedure of the U.S. Supreme Court with the 
Federal Legislation Committee’s recommendations on the pro- 
posed amendments to the rules of civil procedure. These recom- 
mendations will not be published but copies of committee’s 
report are available in limited numbers. Other matters on which 
the committee has submitted reports recently are legislation deal- 
ing with the requirements for admission of attorneys to practice 
before Federal agencies and bills limiting the powers of the 
Securities and Exchange Commission with respect to “exempted 
securities.” 
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THE COMMITTEE on Professional Ethics, of which John M. Harlan 
is the chairman, has recently handed down an opinion of great 
importance to lawyers returning to practice from the armed 
services and from employment by the government. It is directed 
to the limits imposed on professional announcements. The text 
of the opinion will be found in the Committee Reports section 
of the March number of THE RECORD. THE RECORD will continue to 
publish such opinions of the Committee as are of general interest. 


owe 


THE COMMITTEE on Courts of Superior Jurisdiction, Ralph D. 
Ray, chairman, will continue its study of calendar practice. The 
committee has the cooperation of Mr. Justice Shientag, chairman 
of the Justices’ Committee on Calendar Practice, in this project. 


e@eo 


IN NOVEMBER the Committee on Art sent to the membership a 
questionnaire as the first step toward the presentation of an ex- 
hibition of paintings, etchings, prints and drawings by members. 
‘The evidence of interest was sufficient to warrant the making of 
tentative plans. Although the showing would not purport to be 
an exhibition of professional artists, it is the thought that the 
Association can provide a noteworthy display of talent by lawyers 
who have distinguished themselves in more fields than one. 


e@o 


THE EXECUTIVE COMMITTEE, Of which Bethuel M. Webster is 
chairman, has taken the following action which is of interest to 
the entire membership: Authorized the appointment of a com- 
mittee of the Association to make a study of the Association’s real 
estate holdings; approved the submission of an amendment to 
Article VIII of the constitution notice of which was given at the 
December stated meeting; considered ways and means of making 
more effective the assistance given by the Association to the Sub- 
committee on Placement of the War Committee of the New York 
Bar; approved the election of the Rt. Hon. H. V. Evatt of Aus- 
tralia as an honorary member. 
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The Cobuidiee of the Association 


February 2 
February 


February 
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February 
February 10 
February 12 
February 13 


February 14 
February 19 


February 20 


February 25 


February 26 


February 27 


for February 


Buffet Luncheon 

Meeting of Section on “Labor Law” 
Meeting of Committee on State Legislation 
Meeting of Executive Committee 


Meeting of Section on “Wills, Trusts and Estates” 


Musical 

Meeting of Committee on State Legislation 
Stated Meeting of Association 

Dinner Meeting of Committee on Taxation 


“Some Aspects of Cross Examination.” Address by 
Theodore Kiendl of Messrs. Davis, Polk, Wardwell, 
Sunderland & Kiendl 


Meeting of Committee on State Legislation 
Meeting of Section on “Federal Practice” 
Meeting of Committee on Professional Ethics 


Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 


Meeting of Library Committee 

Round Table Conference 

Meeting of Section on “Trials” 

Meeting of Committee on State Legislation 
Meeting of Committee on Admissions 


Meeting of Section on “Taxation” 












































The President’s Letter 


To the Members of the Association: 


At the May meeting of the Association, in the course of some 
informal remarks, I said: 


“I have a high opinion of lawyers. With all their faults, 
they stack up well against those in every other occupation 
or profession. They are better to work with or play with 
or fight with or drink with, than most other varities of 
mankind. Their greatest fault is that they organize bar 
associations. Bar associations, instead of breeding cour- 
age, breed timidity. They acquire an introspective point 
of view—there is a turning inward instead of an outgiving. 
They tend to gratify their members rather than to do 
something for the community. 

“I should like to see this Association engage more 
wholeheartedly, and perhaps even a little dangerously, 
in things which concern the public good and are—and 
this is important—things of which lawyers possess special 
knowledge. 

“And I should like to see this Association discard the 
traditional lawyer’s attitude that we are too proud to try | 
to make people understand us and the work we do. If bar i 
associations do not tell people why and when it is im- 
portant to consult lawyers and fail to convince them that 
they will be benefitted by legal advice, who in the world 
is going to do it? And if everyone is left in ignorance, it 
will be as unfortunate as if no one had ever learned to go 
to a doctor in order to keep in good health. What people 
need to be told is not to go to a lawyer after trouble has 
caught up with them, but to go to him while trouble is 
only approaching.” 





SCRE 


This will do well enough as a statement of objectives, and after 
eight months I have no desire to change them. Indeed the pas- 
sage of time has emphasized their importance and brought sup- 
port of them from various sources. President Simmons of the 
American Bar Association said in his annual report: 
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“If we ever expect again to exercise the leadership which 
we say was exercised by our forebears, the time has come 
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when we can no longer march in a little parade all by our- 
selves on a back street, but must join the main procession 
and offer our services to others interested in going the 
same way. Then, if our abilities and experience warrant, 
and if we point out the proper way for the procession to 
march, we will again be in a position of leadership ... 

“In my opinion, the difference between mere subsist- 
ence and reasonable prosperity for the average member 
of the bar in the future will depend on our ability to con- 
vince the public that they should call on lawyers regu- 
larly in connection with all their legal problems, and that 
they will not be overcharged. We must dispel the average 
person's fear of entering a law office.” 


From ¢i:< iar off Bombay Law Journal come even more direct 
statements: 


“The legal profession is partly to blame for the sorry 
plight in which it finds itself. Its organizational strength 
is poor. Its leadership is negative. Its ideology is timid. 
It lacks direction and method. Its stars, such as they are 
(with a few exceptions) move in their own orbit and love 
to shine in isolated splendour. The profession seems ob- 
livious to the lesson of the Great War, viz., that there is 
no safety in isolation. It has not taken the public into its 
confidence.” 


Our Association has had an enviable history and its services to 
the public as well as to the bar have been noteworthy. In the final 
analysis a bar association, just like a law firm or an individual 
practitioner, gets results in proportion, and only in proportion, 
to the efficiency and effort expended. There is no easy road to 
winning the confidence and esteem of the public any more than 
there is to winning a law suit. My first boss, James Byrne, used 
to believe and to practice the maxim that, as he put it: “Given 
a fairly even case, the lawyer who does the most work in prepara- 
tion and exposition will win.” I am afraid that he was right. 

A bar association cannot fairly expect to be influential if it 
avoids all controversial issues and if its committees and members 
only play at being constructive. So our job seems to be to cover 





10 THE RECORD 


more ground and to do more work. To achieve this it is essential 
that there be a spirit of enthusiastic camaraderie and a deter- 
mined pulling together; not a studied isolation of committees 
and a lack of interest on the part of the general membership. As 
I said in a memorandum to the Committee Chairmen: 


“In other words, from the point of view of the rank and 
file of the membership it is as though there were no com- 
mittees. From the point of view of the Committees it is, for 
most part, as though there were no Association. From the 
point of view of the public and the weight to be given to 
the reports of the Committees it is as though there were 
no Association,—just a lot of Committees of fifteen mem- 
bers each... 

“It is no exaggeration to say that as things are the ordi- 
nary member, and particularly perhaps the ordinary 
younger member, has no sense of belonging to an Associ- 
ation which is doing any useful or constructive work. 
And he has no real opportunity to learn from the reports 
of the Committees and thus develop a knowledge and an 
interest in the subjects covered. On the other side of the 
picture the Committees fail to get the incentive which 


they would get if their reports were generally read and 
discussed by the membership.” 


All of this was said without any desire to belittle the work 
done or results accomplished in the past; it was said merely to 
point out the means of doing even a better job in the future. THE 
RECORD has been planned and is being published to help towards 
cohesion and cooperation. It will tell every member what every 
committee is doing and it will stimulate interest in matters to be 
acted on at stated meetings and, we hope, increase attendance at 
the meetings. The most active member of the editorial board is 
Paul De Witt, who occupies the newly created office of Executive 
Secretary. In addition to his activities in connection with THE 
RECORD, his duties include attendance at committee meetings 
and a coordination of their efforts. It is contemplated that he 
will also lend a hand in pushing legislation in Albany and Wash- 
ington initiated or approved by the Association or one of its 
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committees. He will have charge, under the supervision of a sub- 
committee of the Executive Committee, of the agenda of the 
stated meetings of the Association to the end that they may be 
more interesting and better attended. 

At the stated meeting on February 13th, there will come up 
for consideration two proposed amendments to the Constitution 
of the State of New York, one providing for a court on the judici- 
ary to remove or retire judges and justices, the other to require 
the resignation of the judges of certain courts prior to becoming 
candidates for elective office other than judicial office. Finally, 
there will be a report from the Committee on Labor and Social 
Legislation covering the principles involved in the so-called 
Hatch-Ball-Burton bill touching fact-finding, compulsory arbi- 
tration and requirements as to democratic procedure in labor 
unions. 

The Executive Committee is going to make sure that every- 
thing possible is done for lawyer veterans who wish to come back 
into the practice of the law. The Executive Committee is taking 
a more active interest in the Placement Service organized by the 
War Committee of the Bar of the City of New York and the re- 
fresher courses which are being given here in New York and else- 
where throughout the country by the Practicing Law Institute. 

The establishment of a Lawyers Reference Service according 
to the plans already approved by the Association will be a first 
step—and one that will be particularly comprehensible and per- 
suasive—in a demonstration of the usefulness of the bar. And 
such a demonstration of usefulness is what is most needed to 
bring about a better understanding between the bar and the 
public. 

The value to the Association which the Executive Secretary 
has already demonstrated is proof of the proposition that if there 
is something to be done it can best be accomplished by a man 
selected and paid to do it. I think that if we are going to make a 
proper effort to improve the public relations of the Association, 
we should follow the lead of the New York State Bar Association 
and include in our personnel a man trained and experienced in 
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that sort of work. This involves no denial of the tradition that 
lawyers are competent to do anything that they may be called 
upon to do; it merely recognizes that within their own fields 
specialists can operate faster and more efficiently. 

The objectives which I have mentioned—and others—are going 
to involve greater expenses in the future. Fortunately, the reve- 
nue of the Association is at a maximum. The generosity of some- 
thing over 500 of the active membership who have enlisted as 
sustaining members, paying additional dues of $50 a year, has 
kept the Association in the black throughout the war period. 
Now that the war is over and the Association is faced with addi- 
tional expenses to make up for the economies of the last four 
years, to increase the tempo and volume of its usual activities 
and to initiate new ones, an effort will be made to secure still 
more sustaining members as well as to retain those already on the 
roster. In this way, and by increasing the membership of the 
Association generally, we ought to be able to meet the challenge 
of the present and immediate future. 

HARRISON TWEED 
January 18, 1946 





Science: A Problem in Legislation 


By Oscar M. RUEBHAUSEN* 


General Counsel, Office of Scientific Research 
and Development 


For the first time in the history of warfare science was, in this 
war, a full partner with the military. Historians may well decide 
that it was the success of this partnership more than any other 
single factor which made possible our victory over Italy, Ger- 
many and Japan. Yet it would be false to imply that this partner- 
ship was always smooth, always satisfactory, or, even, always 
completely successful—but it was a partnership. Although it was 
worked out under the terrible urgency of the early war years and 
although it took many forms, it succeeded in linking together 
into an effective team, men and organizations poles apart in 
training, temperament and habits of thought. 

The fruits of that partnership are not hard to find. There is 
the atomic bomb—a military weapon brought into actual opera- 
tional use, within a few short years after the essential knowledge 
which made it possible was discovered. This was an achievement 
which our enemies, lacking such a partnership with science and 
lacking the tremendous industrial and engineering genius of 
this country, were years away from matching. There were other 
fruits. There is our radar, which completely surpassed that of 
our enemies. There are the still secret anti-submarine devices 
which, with radar, gave us overwhelming superiority over the 
submarine during those vital years when we were maintaining 
our allies and building up our armies across thousands of miles 
of open seas. There is the proximity fuze which had a triple role 
of decisive importance in the war: it gave our fleet the essential 


* Mr. Ruebhausen was graduated with high honours from Dartmouth College 
and the Yale Law School where he was an editor of the Yale Law Journal. He has 
been associated with the law firm of Debevoise, Stevenson, Plimpton and Page and 
for a time was on the legal staff of the Lend-Lease Administration. For the past two 
years Mr. Ruebhausen has been general counsel of the Office of Scientific Research 
and Development. 
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margin of superiority over land-based aircraft in the Pacific; it 
was one of the three scientific weapons which reduced the V-1 
from a threat to a nuisance; and it was the weapon which in its 
first use by field artillery turned back the Germans in the Battle 
of the Bulge. It was the proximity fuze which, the late General 
Patton said, would revolutionize military strategy when all 
armies possessed it. 

These were the dramatic things; but science in this war was 
no less effective in the humble things, such as non-shrinkable 
socks for our infantry and the little devices which automatically 
warned our aviators when oxygen was needed. Humble, but 
vital, too are the surgical sponges made out of the very con- 
stituents of blood which cause it to clot, with the result that when 
the sponges are applied to bleeding surfaces, they promptly stop 
hemorrhages. Not to be forgotten either are the anti-malarial 
drugs, vastly more effective than any known to be useful in 1940, 
as well as a host of other things which made our troops the safest, 
_the most comfortable and the most effective. 

The magnitude of our war-time scientific achievement is not 
lessened by the fact that we started late against enemies who had 
long been preparing for war and one of whom, Germany, pos- 
sessed a scientific competence of the highest degree. We had a 
great advantage over the Germans, however, in that we fully 
mobilized our science and brought it into the highest war coun- 
cils on the terms of independence and freedom under which 
science could thrive. 

If total war can fairly be described by any other name, World 
War II was a scientist’s war. That fact becomes steadily more ap- 
parent as the secrecy which surrounded science during the war 
is stripped away. It is also increasingly evident that the coming 
peace will be a scientist’s peace, and that the measure of our 
success in the war against disease, against unemployment and 
insecurity will in large part depend on the extent to which we 
effectively utilize our scientific resources. Yet the nature of sci- 
ence and the conditions under which it can serve the nation to 
maximum advantage are not generally known or understood. 
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This is unfortunate for the extent of our understanding of sci- 
ence and its potentialities will decide how fruitfully science is 
to serve the purposes of peace. 

In the past science and scientific research have been valued 
and respected adjuncts to our society, rather than fuli partners in 
the main stream of our social, economic and national life. The 
reason is in part found in the temperament and the training of 
the scientist. The scientist, generally, is most uncomfortable 
and inarticulate when he turns from the objective, tangible and 
absolute standards of his laboratory, to the conduct of public 
affairs, with its flexible standards and inevitable compromises. 
But it has also been a matter of deliberate choice. In the labora- 
tory the skilled scientist can do a superlative technical job, thus 
both serving society and winning the highly prized respect of his 
colleagues. The justification for this is real since there have been— 
and, unhappily, because of draft-decimated ranks there will con- 
tinue to be—all too few really able scientists in this country. And 
if a scientist assumes social, economic or public responsibilities 
related to his art, he must inevitably dilute his technical com- 
petence and sacrifice his scientific stature among his fellows. Yet 
many scientists have chosen this latter course and because of 
their keen understanding of both men and modern society, have 
made a lasting contribution to our national life. Scientists have 
generally, however, chosen to be specialists in their art. This, 
combined with the lack of understanding and sometimes patron- 
izing attitude of men of affairs toward men of science, has often 
prevented science from playing its full role of usefulness. 

There is striking evidence that this condition will not long 
persist. In the first place, the war has trained many scientists as 
administrators and men of public affairs; a good number, it is 
now clear, will not return to the laboratory. In the second place, 
the impact of science on military men and civilians alike during 
the war through their jobs, the press and the radio, and the ever 
present achievements of science and engineering at home and 
on the battlefields, has vastly increased the public’s awareness 
of the enormous potential within their grasp. But most im- 
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portant, the release of atomic energy has jarred both scientists 
and the public into an intense analysis both of science and, par- 
ticularly, of its social implications. 

The evidence is everywhere about us. In a single day, Novem- 
ber 12, 1945, five out of six editorials in the New York Times 
may be said to have dealt with science and its role in modern 
society. One editorial discussed some of the ramifications in 
foreign policy resulting from science’s conquest of the atom; 
another dealt with the kind of air force we may expect with the 
aid of science and engineering in the future; a third commented 
on the development of the x-ray; a fourth analyzed the impact 
of the draft on science; and the last discussed the need for a better 
use of technology to alleviate our housing problems. 

The news columns have kept pace with the editorial page. 
From them we learn that scientists for the first time have plunged 
themselves headlong into the discussion of public affairs. It was 
the scientists who lifted their voices to explain the need for free- 

‘dom in the conduct of research and thus assured an essential re- 
vision of the May-Johnson Bill in this regard. It was the scientists 
who in Dr. Vannevar Bush’s historic report to President Truman 
last July pointed the way and showed the places where govern- 
ment must assume responsibility for the support of scientific 
research essential to national health, progress and security. It 
was the scientists who made us alive to the folly of destroying 
the Japanese cyclotrons. This enthusiastic participation by men 
of science in the processes of informing the public and crystalliz- 
ing national policy is bound to afford an extraordinary education 
not only to the public but to the scientists as well. 

It appears, therefore, that the scientists are willing to assume, 
and are seeking to acquire a competence for, a role of full partner- 
ship in the conduct of our affairs. It also appears that the public 
is ready to welcome science into this role. In fact, the proposals 
for increased government participation in science and scientific 
participation in government made by Dr. Bush* have met with 


* “Science, the Endless Frontier,” July, 1945; 184 pp.; Government Printing 
Office. 
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wide public endorsement. No editorial opinion has been raised 
in opposition and out of the 117 witnesses who testified at the 
recent Congressional hearings on this matter, only one expressed 
doubt as to the need for substantially increased government par- 
ticipation in this sphere. 

It remains, therefore, only to work out the institutional mech- 
anisms which will make the peacetime partnership with science 
both full and fruitful. There are many ways in which this can 
be done. It can be done through provision for scientific attaches 
in the foreign service, through a full use of scientific consultants 
by public agencies and by Congress, through a strengthening of 
the patent system, through sponsoring a fuller interchange of 
scientific knowledge both in this country and with other coun- 
tries, through sponsoring technical services for small business 
enterprises, through amendment of our tax laws to eliminate 
current burdens on scientific research and to provide greater 
incentives to such research, and so forth. Constructive as all these 
steps would be, the major mechanisms looking toward such a 
partnership are found in two legislative proposals now pending 
in the Congress. One of the proposals is for the regulation and 
control of atomic energy in this country; the other is Dr. Bush’s 
proposal for federal support of basic scientific research, of edu- 
cation and training in science, of research in medicine, and of 
research in problems of national defense. The creation of satis- 
factory mechanisms to accomplish these objectives presents a 
major legislative challenge, for the stakes are high and the risks 
are great. 

The successful release of atomic energy has rushed us virtually 
over night, and unprepared, into an atomic era. It was in a sense 
as if our machine age had suddenly been imposed on feudal so- 
ciety in a matter of days rather than centuries. The drama of this 
achievement and the enormity of the problems it has created 
have tended somewhat to obscure the far-reaching proposals for 
the support of basic research in science and medicine. While 
many of the issues involved in these proposals and in those per- 
taining to atomic energy are similar and, in some cases, identical, 
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the fundamental problems are vastly different. The objective 
of the atomic energy legislation is to provide a mechanism for 
controlling and regulating the release of atomic energy in a way 
which will ensure both the maximum protection to the public 
safety and the maximum utilization of nuclear fission for the 
betterment of our national health, economy and welfare. The 
task will be difficult and to be successful in it the nation must use 
to the full the counsel of its scientists. 

The problem of scientific research is a separable one. Natu- 
rally, further research in nuclear fission must be subjected to 
such safeguards and controls as are imposed in the interests of 
national safety and security. An Atomic Energy Commission 
must devise these safeguards and controls—but the problem of 
supporting and fostering scientific research in this and other 
fields should be left to a separate agency created for the purpose. 
It was to meet this latter need that Dr. Bush proposed the crea- 
tion of a National Foundation for the support of scientific re- 
search. 

Both the Atomic Energy Commission and the National Sci- 
ence Foundation legislation are of urgent importance; but this 
discussion will be confined to a consideration of the latter since 
it is more illustrative of some unique legislative problems pre- 
sented by science; since it has received less public attention than 
has the problem of atomic energy; and since it isa problem which 
is perhaps of even more fundamental importance for the future 
of the nation, once the control of atomic energy is satisfactorily 
resolved. The release of atomic energy is not the last nor neces- 
sarily the greatest scientific discovery within the reach of man. 
And if these other pinnacles of scientific achievement—includ- 
ing the secret of life itself—are to be reached, it can only be 
through an enlightened and affirmative program for the enthusi- 
astic support of basic scientific research. 

Before leaving the subject of atomic energy, however, a word 
is in order as to why scientific research in the field of nuclear fis- 
sion should be the responsibility of a National Science Founda- 
tion and not that of an Atomic Energy Commission. This is a 
matter on which the existing proposals for an Atomic Energy 
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Commission require clarification and revision. In the first place, 
although science is broken up into many fields and many dis- 
ciplines, it is essentially a single entity, one indivisible whole. 
The war-time experience of the Office of Scientific Research and 
Development demonstrated anew that success can be achieved 
when specialists in several fields are brought together in teams. 
Moreover, it has always been fundamental that scientific progress 
depends upon the cross-fertilization of ideas between the several 
branches of science. A new fact uncovered by a chemist may be 
the missing key to progress on a broad front of science. Who 
knows, indeed, in what field the key to the solution of cancer may 
be found? Similarly, the work with nuclear fission has enormous 
potentialities for medicine and medical research which are now 
only beginning to be exploited. In short, there should be no com- 
partmentalization of science. No artificial barriers of scientific 
jurisdiction should be erected. Rather, a single agency should 
be charged with full responsibility for the support of all fields 
of scientific endeavor. This is essential if we are to achieve the 
fullest and freest interplay of the scientific ideas upon which 
scientific progress depends. 

There is another important reason for not placing responsi- 
bility for the support of research in nuclear fission upon an 
Atomic Energy Commission. The prime function of that Com- 
mission will be two-fold—first, the control and regulation of the 
release of atomic energy so necessary to the protection of the pub- 
lic safety; second, the exploitation of the practical uses of atomic 
energy to achieve its maximum possible industrial production. 
These two functions, those of regulation and production, are 
inimical to progress in scientific research—and the field of nu- 
clear fission is one in which, by all odds, progress must be main- 
tained. The best research experience of this country is conclusive 
on that point.* 


* As Dr. Bush has said (“Science, the Endless Frontier,” p. 26): “—Research can- 
not be satisfactorily conducted in an atmosphere where it is gauged and tested by 
operating and production standards. Basic scientific research should not, therefore, 
be placed under an operating agency whose paramount concern is anything other 
than research. Research will always suffer when put in competition with opera- 
tions.” 
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Scientific research does not mix either with production or with 
regulation; and a person or agency whose functions include 
responsibility for either production or regulation cannot effec- 
tively administer a successful program of scientific research. Our 
industrial experience in this regard is very much in point. 

Industry in this country early appreciated the importance of 
science. But industry soon found that the highly competitive 
arena in which it must exist was not conducive to basic scientific 
research.t The necessity to show an annual profit, the emphasis 
on sales, production and immediate tangible returns inhibited 
basic research. Such stimuli are often magnificent for applied 
research—and have certainly proved so in this country—but they 
are not suited to the true exploration of the unknown. As a 
result, industry has inevitably emphasized applied research. It 
is true that some fine basic research has been done in industrial 


laboratories, but such is the rare exception. And in any event, 
industrial success with basic research has been directly propor- 
tional to the extent to which the research laboratories were freed 
from the direction and control of the production and sales de- 


partments. When a research laboratory reported to the produc- 
tion division, real progress in basic research normally stopped. 

Someone has said that the job of a Director of Research is to 
see to it that research remains free from direction. Basic scientific | 
research cannot be directed because neither its goal nor the meth- 
od of reaching it are known in advance. As a consequence, basic 
research has been largely left to the universities and non-profit 
institutions which provide an ideal environment for scientists 
to indulge their individual genius to the full. Basic research in 
nuclear fission should not, therefore, be a responsibility of the 
proposed Atomic Energy Commission. 

One may seriously question whether an area which is so im- 
portant to every facet of our national life, as is basic scientific 


+ “Basic scientific research” is the study of nature and its laws without regard 
to immediate practical ends. It is sometimes known as “pure” or “fundamental” 
research. “Applied scientific research,” on the other hand, is the application of 
existing knowledge to specific, practical ends. 
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research, should be left to the chance that it will be supported 
adequately by universities and non-profit institutions. Particu- 
larly one may ask, notwithstanding the exceptional record of our 
academic and non-profit institutions in this regard, whether it 
is wise to continue to rely upon the ability and willingness of 
such institutions to use their own funds for scientific research 
when the influx of new funds to such institutions is steadily de- 
creasing, when the cost of research is rising and when the need 
for further research is continuously expanding. A further ques- 
tion is immediately presented: would an increased program of 
basic scientific research contribute to our ability to better the 
health, security and economy of the nation? If so, would not the 
federal government be failing in a paramount responsibility if 
it neglected to reap the national benefits available from an intel- 
ligent and vigorous program of support for scientific research? 
Or would federal intervention in this field inevitably bring with 
it political controls and a direction of research into channels 
which, although less fruitful, could more readily be used to 
justify the annual Congressional appropriations. 

These and related questions undoubtedly troubled President 
Roosevelt, who, from his vantage point of commander-in-chief, 
was familiar with the success which attended the efforts of the 
Office of Scientific Research and Development to apply our exist- 
ing scientific knowledge to the national defense. The Office of 
Scientific Research and Development was a large-scale experi- 
ment in federal support by contract for applied and basic re- 
search related to the national defense. This technique of research 
support is to be distinguished from the creation of large govern- 
ment-owned and operated research laboratories. Impressed by 
this experiment, the President asked Dr. Vannevar Bush, Director 


' of the OSRD, in November, 1944, how the government might 


profitably utilize scientific research in times of peace for the 
“improvement of the national health, the creation of new enter- 
prises bringing new jobs and the betterment of the national 
standard of living.” The President said, “New frontiers of the 
mind are before us and if they are pioneered with the same vision, 
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boldness and drive with which we have waged this war, we can 
create a fuller and more fruitful employment, a fuller and more 
fruitful life.” 

In response to this request, Dr. Bush assembled, for study of 
the President’s questions, four committees composed of some of 
the nation’s leading men of science, industry, education and af- 
fairs. These committees gathered the facts and analyzed the prob- 
lems through the winter and spring of 1945. Then in July of last 
year, Dr. Bush submitted his report, “Science, the Endless Fron- 
tier,” to President Truman. In essence, Dr. Bush and his asso- 
ciates concluded that scientific research was not only a proper 
responsibility of government, but an unparalleled opportunity 
for government if approached in a proper and desirable way. 
The creation of a National Foundation which would finance 
basic scientific research in the academic and non-profit institu- 
tions was specifically recommended. 

This was a novel proposal and the mechanism suggested to put 
it into effect was equally novel. Long impressed by the inability 
of the government to attract to its service in times of peace men 
of the highest stature and fearful lest the opportunities afforded 
by science be tragically missed if the program of federal support 
for research were left to men of inferior vision, Dr. Bush pro- 
posed that the new Foundation be administered by a part-time 
Board of 9 members, serving without compensation and selected 
solely on the basis of their demonstrated capacity for the job. In 
this way the top men of science, education, industry and public 
affairs could be attracted to the service of the federal govern- 
ment. In this way too, lay assurance that arbitrary direction and 
control of research by a central authority would be avoided. Dr. 
Bush also proposed that the Foundation should not use federal 
funds to operate its own laboratories but should support the re- 
search facilities of private and public institutions throughout 
the country by grants and contracts. This latter proposal gave 
promise of local control over, and decentralization of, research. 
It also avoided the all too apparent objections to creating large 
federal laboratories staffed with civil service appointees. 
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The effectuation of so novel and far-reaching a proposal was 
certain to present a political problem. It was not long in appear- 
ing—although in some respects it took a peculiar turn. Promptly 
upon the submission of Dr. Bush’s report a bill was introduced 
in the Senate by Senator Warren G. Magnuson of Washington* 
to put into effect each of Dr. Bush’s recommendations. Within 
a few days thereafter Senator Kilgore of West Virginia, who had 
long been interested in the government’s program for science and 
in its social implications, introduced a bill of his own on the same 
subject.¢ Since that day the political and legislative struggle has 
revolved around those two bills. Although the differences be- 
tween the two bilis and the philosophy underlying them is sharp 
and real, the area of agreement between them is large. 

Both the Magnuson and Kilgore bills propose the creation of 
a new National Foundation as a federal agency for the support, 
through contracts, grants and by other means, of scientific 
research. Both bills recognize the paramount importance of en- 
couraging and strengthening the conduct of genuine basic sci- 
entific research in the universities and non-profit institutions. 
Similarly, both bills recognize the obligation of the government 
to support both basic and applied research in two particular 
fields—medicine and national defense—which, without such sup- 
port, will not receive the attention which their public importance 
demands. 

Far-reaching in its implications is the provision in both the 
Magnuson and Kilgore bills authorizing the federal government 
to award, to talented youth, scholarships and fellowships for 
study in science. Certainly there can be little doubt that a major 
resource of any nation is its youth. Yet today—although no nation 
has ever done as well as we have in equalizing educational op- 
portunity—young men and women of high ability are largely 
dependent upon the fortuitous circumstances of family fortune 
for their higher education. Some provision for scientific leader- 


* S. 1285. An identical bill, H.R. 3852, was introduced in the House of Repre- 
sentatives by Rep. Wiibur Mills of Arkansas. 
+ S. 1297. Later modified as S. 1720. 
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ship in the future is necessary, because high ability and adventur- 
ous talent are not born only into families that can pay for its 
development. In order to make this provision and in order to 
avoid a political scramble among academic institutions for some 
portion of the federal scholarship funds, both Senator Kilgore 
and Senator Magnuson have agreed on a requirement that the 
funds shall be awarded on the basis of merit to talented individ- 
uals who shall then be free to choose the institution at which 
they prefer to study. 

The step that the federal government seems about to take, 
therefore, to search out talent in American youth and develop 
it fully, is likely to be richly rewarded. The surprising thing 
about this proposal is not so much the proposal itself but, rather, 
the unanimity with which so novel a step has been supported. It 
is generally accepted that this is not a problem for the states 
alone. The development of talent, wherever it may be found, is 
a national obligation and opportunity. 

If the proposed law did no more than establish a sound system 
of federal scholarships, it might well be viewed as one of the 
really constructive pieces of legislation of our time. For in sci- 
ence, the need for highly trained men is almost desperate. It is 
upon science that our future industrial economy and our security 
as a nation may depend, and yet we have stripped ourselves of 
our best resources in this regard. Our wartime mistake of draft- 
ing the nation’s scientific future out of the laboratories into the 
foxholes in Europe and the Pacific cannot now be corrected. But 
we are as a result faced with a staggering deficit of competently 
trained scientific personnel. A program of federal scholarships 
and fellowships in science will go a long way toward ending the 
deficit in a shorter period of time than it would otherwise take. 

This large area of agreement between the bills is the facade 
behind which controversies of the sharpest kind have been rag- 
ing. The struggle has raged over three points: First, are the “‘so- 
cial sciences” science, should they receive the same support from 
the federal government as the natural sciences, and should the 
same mechanism be used to support them as is proposed for the 
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natural sciences—namely, the National Science Foundation? Sec- 
ond, should legislation creating a National Science Foundation 
be made the vehicle for a legislative revision of the patent policies 
of all federal agencies and, if so, in what way should those policies 
be reformed? Lastly, should the vast powers of the Foundation 
over research and education be entrusted to a full-time Admin- 
istrator or to a board of part-time experts of high stature. These 
are the three points at which the views of Senator Kilgore and a 
substantial portion of the Administration on the one hand have 
come into sharp conflict with the views of Senator Magnuson, 
Dr. Bush and virtually all of the nation’s scientists. So sharp, 
indeed, has been the struggle that the friends of the mutually 
agreed-on objectives have feared that all hope of constructive 
legislation might be lost as a result. 

Two of these controversies—namely those involving patent 
policy and the social sciences—are really collateral and unneces- 
sary. The patent and social science issues were not only gratuitous, 
but they are so highly controversial that neither would be likely 
to receive affirmative consideration were they not made part of 
a bill as universally popular as the science legislation. The only 
unavoidable controversy was that over the form of organization. 
That issue, which has divided the scientists into one camp and the 
administrators into another, was inevitable. 

Each of these ccntested issues is worthy of brief analysis. First 
as to the social sciences. Proponents of their inclusion in the 
legislation argue that to support at this time research in the 
natural sciences alone will further lengthen the existing gap be- 
tween the natural and the social sciences. Moreover, men of 
promise might be diverted from the social to the natural sciences 
to an abnormal degree. Thus the very ability of our social insti- 
tutions to match the progress of natural science would steadily 
lessen; and it is said that our future security, prosperity and 
health as a nation are as much dependent on progress in the so- 
cial as in the natural sciences. The state of unpreparedness which 
makes a Pearl Harbor possible is a problem in social science. The 
mass production of goods upon which our way of life depends 
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can be maintained and bettered only after a satisfactory resolu- 
tion of many social problems of housing, transportation, labor 
relations, morale and individual psychology. Similarly, the ad- 
justments in our political institutions and in our economic habits 
made inevitable by the atomic bomb are problems in social and 
not of natural science. So, too, are the problems of group health. 
Thus it is argued that research in the social sciences is essential 
to give meaning and effect to research in the natural sciences and, 
therefore, that they should be pursued jointly. These are the 
views of Senator Kilgore. 

Dr. Bush and the scientists concede the importance of the 
social sciences but they make some telling points in reply. In 
the first place, social science research is quite different from re- 
search in the natural sciences. Secondly, the agency set up to sup- 
port the natural sciences is an inappropriate one to handle the 
quite different problems of social science. Social science is not an 
objective science subject to tangible measurements and prag- 
matic checks. Social science involves subjective judgments and 
emotional attitudes not susceptible to precise analysis or proof. 
Social science, moreover, involves the great controversial issues 
of the day in politics, economics, religion. Could the federal gov- 
ernment support research in those fields without converting such 
research into a tool to advance the position of the party in power? 
Could any federal agency withstand the political pressures against 
research on, say, the problem of the negro in the South, the role 
of the church in a democracy, or the techniques of propaganda? 
Can the social sciences be wedded to the natural sciences in a 
single agency and both be administered effectively? Or will one 
become dominant and thwart the other? Is it possible for social 
scientists to understand and successfully administer a program 
of research in medicine or physics? Or vice versa? These are seri- 
ous questions and there has been no extended experience and no 
well-presented study to which we can turn for guidance in an- 
swering them. In the case of the natural sciences, however, we 
known from our experience with the Office of Scientific Research 
and Development that federal support of scientific research by 
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contracts with private institutions can be effective. Moreover, 
we know the very types of institutional mechanisms required to 
make it effective. 

It is probable that the position of the social scientists will pre- 
vail. But, if social science research is included as one of the func- 
tions of the National Science Foundation, it must be embarked 
upon cautiously for we will run the serious risk that the entire 
program of support for scientific research of all kinds will be 
jeopardized by the very first politically embarrassing research in 
social science that the Foundation becomes involved in. It will 
take a real measure of wisdom to administer programs of research 
in such diverse fields. 

The controversy over patent policy is in many respects similar. 
Senator Kilgore has long been concerned over the failure of gov- 
ernment agencies to follow a uniform policy with regard to in- 
ventions made by government employees or by the employees 
of government contractors. Senator Kilgore also believes that, 
when any federal funds are used to sponsor research, all rights to 
inventions resulting from that research should reside in the gov- 
ernment. There is merit and plausibility in both of these posi- 
tions but the matter is by no means as simple as it may appear. 
Uniformity in patent policy among government agencies or in 
a single agency is by no means a virtue in itself. Research may be 
conducted and inventions may be made under a great variety of 
arrangements involving a great variety of equities which cannot 
properly be met unless diverse and flexible patent policies are 
pursued. Similarly, government funds are in many cases only one 
factor contributing to invention. Often it is only a minor factor. 
In such cases, therefore, Senator Kilgore’s initial proposal, that 
the government take for itself all the patent rights, would be 
grossly inequitable to the other and substantial contributors. 

Senator Kilgore has recently receded from his original and ex- 
treme position. He now suggests that government agencies be 
allowed to make a number of exceptions from his proposed stand- 
ard policy of eliminating all patent rights on inventions arising 
out of federally financed research. This recent revision of Senator 
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Kilgore’s bill will, if a few revisions in language are made, be both 
workable and fair. Much of the controversy on this particular 
issue may, therefore, abate in the next few weeks unless the earlier 
proposal is renewed. There remains, however, a fundamental ob- 
jection to appending general patent legislation to a National Sci- 
ence Foundation bill. The problem of patents is both highly 
technical and highly controversial. It isa problem which requires 
careful statutory revision. It is not a matter for piecemeal legisla- 
tion. The enabling legislation putting the federal patent system 
into effect in this country dates from 1790. There has been sub- 
stantially no revision of the fundamental concepts of that legisla- 
tion—other than by judicial interpretation—since 1836. 

It is evident that constructive patent legislation is overdue. A 
proper approach toward preparing such legislation has already 
been made in the creation, at the request of the President, of a 
committee to recommend modifications of our patent laws. That 
committee has been vigorously, yet carefully, going forward with 
its work. When its report is in, legislation will unquestionably 
be introduced and hearings held in the appropriate Patent Com- 
mittees of both the House and Senate. Pending that report, Con- 
gress and particularly the Congressional Patent Committees may 
well feel that it is inappropriate and unwise to tackle the patent 
problem in a fragmentary way in the National Science Founda- 
tion bills. If so, the patent provisions may be struck out before 
these bills become law. 

The final issue, and the one which the scientists feel most 
keenly, involves the organizational form of the National Science 
Foundation. Senator Kilgore urges a Foundation with a single 
Administrator at the top having well-defined administrative re- 
sponsibility. This he argues is the only way in which a responsible 
and efficient administration of the Foundation’s affairs can be 
secured. In this the students of administrative management all 
join him. But the scientists reply that the primary objective of 
the National Science Foundation is the successful encourage- 
ment of genuine scientific research, not centralized administra- 
tive responsibility. Indeed they urge that the less centralized is 
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the administrative responsibility, the more productive is the re- 
search. The scientists, therefore, recommend that the powers of 
the Foundation be vested, not in a single full-time administrator, 
but in a part-time board made up of the most competent men of 
science and affairs in the nation. 

In recommending the creation of such a board to direct the 
affairs of the Foundation, Dr. Bush gave compelling testimony 
when he said:—* 


“That is a pattern of organization which should be fol- 
lowed by any permanent research organization which 
requires a difficult balancing of diverse factors and con- 
tinuous formulation of policy. An emergency wartime 
organization is a different proposition. During this war, 
as Director of OSRD, I have had complete authority 
centered in my hands. But our job was a relatively nar- 
row one and our research was largely in the field of ap- 
plied science. That autocratic form of organization was 
vital in a war emergency—but it is not sound in times of 
peace when our objective is truly free and fundamental 
scientific research. When we turn from war to peace it is 
incumbent upon us to remove those rigid controls with 
which a democracy necessarily girds itself as it enters a 
dangerous war and return to the democratic process where 
policies become determined by the meeting of minds of 
groups of able men.” 


If a part-time board of uncompensated men is vested with the full 
powers of the Foundation, it is believed that any possible politi- 
cal pressures on the Foundation would be diluted and held to a 
minimum. A full-time administrator, on the contrary, would be 
most susceptible to political pressures. The possibility of political 
control over the affairs of the Foundation alarms scientists and 
educators since, if it existed, it would result in irreparable injury 
both to science and to education. 

The scientists, therefore, prefer vesting the powers of the 
Foundation in a Board rather than in an administrator because 
in this way a seasoned and balanced approach to policy formula- 


* Hearings on Science Legislation, Oct. 15, 1945; Part 2, p. 204, Government 
Printing Office. 
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tion can be had. Such a Board could act in the semi-judicial 
capacity which scientists visualize as the only way in which the 
Foundation can successfully apportion research funds without 
withering research effort through too much direction. Senator 
Kilgore, on the other hand, believes that this seasoned and bal- 
anced judgment can be obtained by providing the administrator 
with a part-time advisory board. An advisory board, with power 
to make independent investigations and independent reports to 
the President and Congress, as well as to the Administrator, 
would give great assurance that the Foundation’s policies would 
be sound, and political interference negligible. Such an advisory 
board does not, however, fulfill the scientist’s conception, based 
on his experience, of how the Foundation can most successfully 
be managed. There is, moreover, considerable doubt whether 
men of the highest scientific stature will be attracted to serve 
either as a full-time administrator or as members of a board 
which is purely advisory. 

Two values in our society are here squarely at odds: those of 
the scientists and those of the public administrators. When it 
comes to a showdown, the administrators will undoubtedly pre- 
vail, for their case is the easiest to understand and is certainly 
more within the compass of the average man’s experience. Yet it 
is the scientists whom we are going to ask to carry out the objec- 
tives of the National Science Foundation. Can we, however, ex- 
pect them to perform successfully the tasks we are setting for 
them if we ignore the very conditions which they believe to be 
indispensable to success? That is a sobering thought and much is 
at stake:—our health, our welfare, our security as a nation. We 
can be sure that the men of science will respond creditably to the 
opportunity the government seems about to place before them— 
but the measure of their ability to perform is to be found in the 
conditions under which they will be compelled to operate. These 
conditions are being fixed by practical politicians. It is to be 
hoped that Congress will act with an understanding of the char- 
acter and requirements of science. 

Thus science comes as a problem in legislation. The major 
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issues discussed above are now being debated and negotiated in 
the halls and committees of Congress. In the next few weeks 
either the Magnuson or the Kilgore bill or some new compromise 
between them will come to the floor of the Senate for debate and 
a vote. While the form of the National Science Foundation is not 
yet clear, there is little question but that such an agency will be 
created. When it is, science will have a new opportunity in time 
of peace to participate side by side with the other main facets of 
our national life in adding to our jobs, our comforts, our health, 
and our happiness. 





Committee Reports 


COMMITTEE ON LAW REFORM 


INTERIM REPORT: SHOULD JUDGES BE REQUIRED TO RESIGN 
ON BECOMING CANDIDATES FOR NON- JUDICIAL OFFICE? 


Article VI, Section 19 of the Constitution of the State of New 
York provides (in part) as follows: 


“The judges of the court of appeals and the justices of the 
supreme court shall not hold any other public office or 
trust, except that they shall be eligible to serve as mem- 
bers of a constitutional convention. All votes for any such 
judges or justices for any other than a judicial office or as 
a member of a constitutional convention, given by the 
legislature of the people, shall be void.” 


The above Section clearly requires any Supreme Court or 
Court of Appeals Judge who desires to become a candidate for a 
non-judicial office to first resign from his office as judge. 

Such constitutional restriction does not apply, however, to 
. members of the New York judiciary other than the two classes 
above named, although Canon go of the Canons of Judicial Ethics 
provides in substance that no holder of judicial office shall become 
a candidate at a general election for a non-judicial office, unless 
he resigns from his judicial office. 


e@o 


The Law Reform Committee has considered the question 
whether or not the restriction now applicable to Judges of the 
Court of Appeals and Justices of the Supreme Court should be 
extended to include all members of the judiciary in New York 
State, or at least all judges of courts of record. 

A sub-committee appointed to study the matter has submitted 
an interim report to the Committee, but the full Committee is 
not yet prepared to make a final recommendation to the Associa- 
tion. 

From preliminary discussions in the Committee it appears 
that there is a basic division of opinion among the members of 
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the Committee as to whether or not the restrictions of Section 
ig of Article VI of the New York State Constitution should be 
extended. 

Since this is a question of vital interest to all members of the 
Bar, the Committee, with the approval of President Tweed, will 
submit the issue to the Association membership for discussion 
at the stated meeting to be held on February 13th, 1946, with a 
brief summary of the arguments of both sides. 

If, as a result of such discussion, it is the sense of the meeting 
that the present restriction on the political activity of judges 
in this state should not be extended, there would be no further 
need for study of the matter by the Committee at this time. 

If, however, the members of the Association feel that further 
restrictions are desirable, the matter can be referred back to the 
Committee for study as to ways and means of accomplishing such 


result and, subsequently, specific recommendations to the Asso- 
ciation can be made. 


Summary of Arguments Pro and Con 
I 


Those who favor the extension of the existing restrictions take 
the position that no member of the judiciary in this state, and cer- 
tainly no judge of a court of record, should become a candidate 
for any non-judicial elective office while he is still on the bench. 

Such position is entirely consistent with Canon go of the 
Canons of Legal Ethics, referred to above; and it is submitted 
that if the Association should take a different position it might 
also, in the interest of consistency, take such steps as may be pos- 
sible to modify the provisions of Canon 30 in so far as it is ap- 
plicable in this State. 

Canon 90 itself sets forth one of the most cogent reasons why 
the restrictions therein imposed should apply. The last sentence 
of Canon 90 reads as follows: 

“If a judge should decide to become a candidate for any 


office not judicial, he should resign in order that it cannot 
be said that he is using the power or prestige of his judicial 
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position to promote his own candidacy or the success of 
his party.” 

Those familiar with political activities in general will hardly 
deny that, if a judge is a candidate for non-judicial elective office, 
there is always the possibility that he may use the “power or pres- 
tige of his judicial position to promote his own candidacy or the 
success of his party”; and even if he does not do so he lays himself 
open to such accusation. 

It is difficult to see how such misuse of a judge’s judicial posi- 
tion would be less likely to occur in the case of the lesser members 
of the judiciary than in the case of Justices of the Supreme Court 
and Judges of the Court of Appeals. 

It is submitted, therefore, that the standards of conduct of 
members of the judiciary of the State of New York, with reference 
to their political activities and their eligibility to run for non- 
judicial elective office, should be uniform and that the restric- 
tions of Article VI, Section 19, of the New York State Constitution 
should be extended accordingly. 


Il 

Those opposing any extension of the present restrictions reason 
as foliows: 

While in a Utopia judicial officers might be kept in an ivory 
tower away from any and all influences of the surrounding world, 
neither as a practical consideration nor in justice, would it be fair 
to require judges, generally, to resign on seeking non-judicial 
elective office. 

Article VI, Section 19, has been a part of the State Constitution 
for over fifty years. During the last Constitutional Convention, 
held in 1938, no suggestions (apparently) were made for amend- 
ing the provisions of Section 19, although the Convention re- 
viewed and discussed each article of the Constitution. Since prior 
to that time there had been various instances when County Judges 
or other judicial officers had run for political office without resign- 
ing prior to their campaigning, it seems clear that the omission 
of the Convention to suggest a change or amplification of Section 
19 was not unwitting. 
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No useful public interest is served by denying to the hoider of 
judicial office in the lower courts the opportunity to seek other 
public office, or by limiting that opportunity by requiring resig- 
nation from office as a prerequisite to candidacy. To so require 
would be unfortunate, not only for the individual but for the 
community as well. The experience gathered in the lower courts 
often serves very well as a basis upon which to predicate a career 
useful to the community. 

The limitation upon judges of the higher courts is eminently 
fair, in contradistinction to the absence of limitation upon judges 
of the lower courts. When a man has become a judge of the Court 
of Appeals, or a justice of the Supreme Court, he may well make 
that office a lifetime career; and if he should feel that being a judge 
or justice of such court of unlimited jurisdiction gives insufficient 
scope to his ability or ambitions, he may well be required to sur- 
render his position before seeking non-judicial office. 

It is submitted, therefore, that the inhibitions presently im- 
posed by the constitutional provision are fair and proper and 
should not be extended. 

Respectfully submitted, 
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COMMITTEE ON FEDERAL LEGISLATION 


Report on Bills Dealing with the Problem of 
Presidential Succession 


H.R. 3587 (79TH CONGRESS), INTRODUCED BY 
MR. SUMNERS, OF TEXAS; AND 
S. 1345, INTRODUCED BY MR. THOMAS, OF UTAH. 


' H.R. 3587 and S. 1345 deal with the problem of presidential 
succession differently, but each provides for the repeal or amend- 
ment of the Act of January ig, 1886 (U.S.C., Title 3, secs. 21 and 
22) which Act repealed the Act of March 1, 1792. Both of these 
Acts dealt with the problem of presidential succession pursuant 
to the authority of Section 1 of Article II of the Constitution 
which provides that “* * * the Congress may by law provide for 
the case of removal, death, resignation, or inability, both of the 
President and Vice President, declaring what officer shall then } 
act as President, and such officer shall act accordingly, until the 
disability be removed, or a President shall be elected.” The Act 
of March 1, 1792 provided that in the contingencies stated “the 
President of the Senate, or if there is none, then the Speaker of 
the House of Representatives for the time being, shall act as 
President until the disability is removed or a President is elected” 
whereas the Act of January 19, 1886 provides that in the same con- 
tingencies “the Secretary of State * * * then the Secretary of the 
Treasury” etc., and further provides for a meeting of the Congress 
within twenty days after any cabinet officer assumes the duties of 
President. The second section of the Act of January 19, 1886 pro- 
vides that the only cabinet officers who shall qualify are those who 
(a) shall have been appointed by the advice and consent of the 
Senate, (b) are eligible to the office of President under the Con- 
stitution and (c) are not under impeachment by the House. 
President Truman’s message to the Congress of June 19, 1945 
called attention to the fact that, under the provisions of the Act 
of January 19, 1886, it is within his power to nominate his succes- 
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sor and that he believed in a democracy such power should not 
rest in the President but that an elective officer should be his suc- 
cessor. He suggested the Speaker of the House as the first in line 
of presidential succession as being elected by his own district in 
an election held every two years, and then by a vote of all Repre- 
sentatives, and the President pro tempore of the Senate as the 
second in line. In any event, President Truman stated, no person 
succeeding the Vice President to the office of President should 
hold office any longer than until the next congressional election 
or a special election and then the individuals so elected should 
hold office only for the original unexpired term. 

H.R. 3587, passed by the House on June 29, 1945, proposes 
to carry out President Truman’s suggestion as to who shall act as 
President, listing the presidential succession in this order: Speak- 
er of the House, President pro tem of the Senate, Secretary of 
State, Secretary of the Treasury, and other cabinet officers. Pro- 
vision is made that if the occasion for the succession is the failure 
of the President elect and Vice President elect to qualify, or the 
inability of the President and Vice President, then the Acting 
President shall continue only until the President or Vice Presi- 
dent qualifies or the removal of the disability. Should the Speaker 
or the President pro tem of the Senate succeed to the Presidency 
the bill provides that each must resign his position and seat but 
neither the President pro tem of the Senate nor any cabinet officer 
may continue as President after a qualified and prior entitled 
individual is able to act. Eligibility to the office of President under 
the Constitution is required of all in the line of succession and 
cabinet officers in addition must meet the requirements set forth 
in Section 2 of the Act of January 19, 1886. Contrary to the recom- 
mendation of President Truman, no provision is made in H.R. 
3587 (as passed by the House) for a special election, the presi- 
dency being filled by an Acting President until the expiration of 
the then current presidential term. The House struck out of H.R. 
3587 a provision responsive to President Truman’s recommenda- 
tion because (a) of the practical difficulties involved in changing 
state laws as to choosing Presidential electors and (b) of the doubt 
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as to whether a President could be elected for an unexpired term 
or must be elected for a term of four years as provided in Article II 
of the Constitution. (See debate in House, Congressional Record 
for June 29, 1945, Vol. 91, No. 130, pp. 7120-7136.) 

There is some doubt as to whether the Speaker or the President 
pro tem may act as President under the Constitution. Section 1 of | 
Article II of the Constitution provides that the Congress may 
declare “what officer shall then act as President,” and Section 6 
of Article I provides that “no person holding any office under the 
United States shall be a member of either house during his con- 
tinuance in office.”” How can the Speaker or the President pro tem 
at one and the same time be an officer for the purpose of qualifying 
to act as President and not hold an office under the United States 
so as not to violate the Constitutional prohibition? Members of 
the House and of the Senate are certified by the Governors of their 
States whereas the President commissions all officers of the United 
States (Art. II, Sec. 3). Of course, it may well be contended that the 
Speaker and the President pro tem need not under the Constitu- 
tion be a Representative or a Senator, as the case may be, but on 
that premise President Truman’s argument for their precedence 
in the presidential succession would fall because his argument is 
based on their election by the people of their district or State. 

The fact that the Speaker and the President pro tem preside 
over houses of the Congress and were elected to such positions by 
the Representatives who in turn were elected by popular vote in 
their districts or by the Senators who were in turn elected by 
popular vote in their States, does not necessarily qualify these men 
to act as President. At the time of their election as presiding officer 
of their House, only their presiding ability may have been deter- 
minative. Furthermore, the fact that the Speaker or the President 
pro tem was elected by popular vote in his district or State would 
not qualify that person as an elective officer on a national basis. 
It should also be pointed out that the Speaker and President pro 
tem are members of bodies which, by their powers of impeach- 
ment and conviction, may produce a vacancy in the presidency. 

S. 1345 deals with the problem of presidential succession in a 
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manner quite different from the message of President Truman. 
This bill provides that in the event of the office of President be- 
coming vacant with no Vice President to succeed, the cabinet 
officer highest on the list beginning with the Secretary of State 
and who is qualified under the Constitution to be President, 
shall, without relinquishing his cabinet position, become Acting 
President, until a President and a Vice President, to serve the re- 
mainder of the unexpired term, shall be elected (within go days) 
by a majority vote of the entire membership of both houses of the 
Congress acting jointly. The same procedure would be followed 
in case both the office of President and the office of Vice Presi- 
dent become vacant between the general election and the begin- 
ning of the next presidential term, and the President elect and 
Vice President elect were the incumbents. Provision is also made 
for the election of a Vice President, in case that office becomes 
vacant, by election by a majority vote of the entire membership 
of both houses of the Congress acting jointly. 

The provisions of S. 1345 would seem to deal with the problem 
of the presidential succession in a more satisfactory manner. In 
the first place, the bill provides for an Acting President who 
would be an officer of the executive branch of the government 
and, as such, being familiar with its policies and decisions, would 
therefore be well equipped to carry on temporarily until the elec- 
tion of a President. Historically, our Secretaries of State have been 
men of national stature, many of whom have either been later 
elected President or been earlier presidential candidates. The 
bill also provides for an election of a President or Vice President 
by a joint session of the Congress, without restriction as to selec- 
tion execept, of course, that the person elected must be eligible 
under the Constitution to hold the office of President. This latter 
provision, although desirable for the purpose of having the peo- 
ple, through their elected Representatives and Senators, choose 
the President, may require an amendment to the Constitution to 
vest such power in the Congress. Section 1 of Article II of the Con- 
stitution only authorizes the Congress to declare what officer shall 
act as President until a President shall be elected and such Section 
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1 as amended by Amendment XII sets forth the electoral college 
method of election of a President. 

In view of the Committee’s objections set forth above as to the 
changes suggested in the Presidential succession by H.R. 3587 
and S. 1345, the Committee recommends that the law now in 
effect (Act of January 19, 1886) remain unchanged. 


Respectfully submitted, 
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The Library 


SiwneEyY B. Hit, Librarian 


FOREIGN LAW AUGMENTATIONS 


With the beginning of World War II, the Library was immedi- 
ately cut off from its sources of Continental European legal ma- 
terial and in a comparatively short time practically all shipments 
of publications from foreign countries, with the exception of the 
British Empire, ceased. The Empire collection has been kept up 
to date during the entire period of the war insofar as there has 
been publication. 

This same condition prevailed during World War I. When 
it seemed that World War II was inevitable the Librarian made 
arrangements with foreign agents, principally with Martinus 
Nijhoff at the Hague, one of the leading book dealers in Europe 
and our agent for many years, to collect and preserve for our 
library reports, decrees, statutes, codes and important legal 
treatises of the various European countries. Our agents report 
considerable success in collecting this material. Unbelievable 
as it may seem, Mr. Nijhoff succeeded in carrying out our instruc- 
tions, in spite of being imprisoned for a time in solitary confine- 
ment, having his home and printing plant destroyed, and his type 
and lead confiscated by the Nazis. 

It is interesting to note that, at the request of the War Depart- 
ment, the Library of Congress within the last few weeks has sent 
to Germany a mission of seven to help speed the flow of books 
now in the American zone of occupation and consigned or des- 
tined to libraries in this country. The users of our Library are 
fortunate in not having to await the results of this mission for 
we have received and will soon make available on our shelves 
for reference, complete files of legal and statutory material of 
Holland, Germany, Belgium, France, Switzerland, the Scandi- 
navian countries, and Italy for the period from 1940 to 1944. 
Included are the decrees of the Nazi Governments for the oc- 
cupied territories which will be of extreme value not only to 
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the practising attorney but also to the legal historian. We have 
the complete Journal Officiel of France for this period and the 
subsequent French codes, including the 1946 Dalloz Code de 
Commerce, Code Penal and Code Civil. The latter were secured 
through the courtesy of Richard J. Cronan, a member of the | 
Association, with offices in Paris, and complete our French sta- | 
tutory holdings through 1945. Our European collection has been | 
considerably strengthened by the addition of this unique and | 
significant material. Nevertheless constant search of the bibliog: | 
raphy of this period is being made in order to acquire additional, 
useful publications as they become available. 


LATIN AMERICAN COLLECTION 

One of the important foreign law collections in the Library is the 
Latin American collection containing about 15,000 volumes de- 
voted to the legal literature of the twenty American republics. 
The library is continually adding the important codes, decisions 7 
and treatises to keep abreast of current developments in this | 
field of law. In this connection we have been most fortunate in 
securing the aid of various members of the Association, and have 
recently received a gift to the Library of a fine collection of schol- 
arly monographs and treatises on the latest developments in 
Chilean law from Mr. Phanor J. Eder, a delegate to the Inter- 
American Bar Association Conference held in Santiago, Chile, 
October 1945. Mr. Eder, formerly Chairman of the Association’s 
Committee on Foreign Law, has always been very thoughtful in 
acting as consultant and adviser to the Library Committee and | 
the Librarian on foreign law accessions. Through the kindness of 
Mr. Eder, Mr. Vahan H. Kalenderian and other members who 
have attended various Inter-American Bar Association Confer- 
ences, the Library has a complete file of the proceedings of these 
conferences. 

Another important Latin American collection consisting of 
100 books and 150 pamphlets was recently acquired by bequest 
from the late Richard C. Backus, a former member of the 
Association. These constituted his working collection of Co- 
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lombian material on petroleum legislation, mining and admin- 
istrative law. A great many of these volumes bear Mr. Backus’ 
scholarly comments and annotations. With the addition of these 


| two fine collections, the Association has been able to fill many 
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